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SOLDIERS’ AND SAILORS’ CIVIL RELIEF ACT GETS 
NEW TEST 


Not since 1952 (Woodroffe v. Village of Park Forest, 
107 F. Supp. 906) has the Soldiers’ and Sailors’ Civil 
Relief Act come under court test regarding automobile 
license plates. Late in 1959, however, a case was begun 
in Norfolk. 

A Navy Chief Radioman claimed to be a legal resident 
of North Carolina. He was born in North Carolina; 
enlisted from there; voted in the last general election; 
paid taxes there; and had never operated a motor ve- 
hicle with other than North Carolina license plates 
purchased in the county of his residence. He testified 
he intended to return to North Carolina upon completion 
of his military service. Recently, he was assigned mili- 
tary duty in Norfolk, Virginia, purchased a home, and 
entered a child in school. 

On these facts, a Virginia State Inspector of Motor 
Vehicles asked him why he failed to purchase Virginia 
license plates. The Chief Petty Officer explained that 
he was exempt under the Soldiers’ and Sailors’ Civil 
Relief Act (50 USC App. 574). The service man then 
wrote to the Attorney General for an opinion as to his 
liability for Virginia plates. The Attorney General 
supplied him a copy of Attorney General Almond’s 
opinion of 29 July 1948 and stated that in accordance 
with that opinion, if he were a North Carolina resident, 
residing in Virginia solely by virtue of military orders, 
he was not obliged to purchase Virginia tags. The 
matter rested until 19 October 1959 when the Navy man 
was served with a summons alleging a violation of the 
Code of Virginia, Section 46.1.41 [failure to obtain 
(Virginia) state registration and certificate of title.] 

The United States Attorney in Norfolk was requested 
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to appear on behalf of the serviceman since the matter 
involved a substantial Federal interest. In essence, 
this case was of great concern to all military personnel 
on duty in Virginia but claiming domicile in another 
state. 

The request for assistance was granted by the Depart- 
ment of Justice, and the United States Attorney, Nor- 
folk, prepared the case which was tried in the Municipal 
Court. The Court found that since the Chief Petty 
Officer had purchased a home in Norfolk and had a 
child attending public schools in Virginia, he was liable 
for Virginia license plates. Upon appeal, however, the 
Norfolk County Circuit Court on 29 January 1960 re- 
versed this finding and acquitted the defendant of the 
charge. 


MILITARY PERSONNEL DIVISION 


The following is a list of change of duty or station orders issued 
to all officers transferred to or from the Office of the Judge Advo- 
cate General and to all Navy law specialists regardless of assign- 
ment. The list includes orders issued before 15 March 1960. 


LCDR Walter G. Andry, USN, from COMNAVPHIL to 
COMSIX. 

LTJG Eugene P. Chell, USNR, from NavSta, Wash., 
D.C., to NAS, Cecil Field, Fla. 

LT Carlton G. Conkey, USN, from NAS, Cecil Field, 
Fla., to OLA, Wash., D.C. 

LT Charles D. Conway, USNR, from NATTC, Jackson- 
ville, Fla., to NavSta, New Orleans. 

LCDR Oliver E. Davis, Jr., USNR, from First MAW, 
AIR FMFPAC to JAGO. 

CAPT Anthony J. DeVico, USN, from COMSUBLANT 
to JAGO. 

(Continued on page 17) 
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INTERNATIONAL STANDARDS 


for 


SAFETY AT SEA 
The 1960 SOLAS Conference 


By CHARLES H. VAUGHN* 


N THE NAVY’S worst peacetime collision, the 
destroyer-minesweeper USS HOBSON was 
sunk when she collided with the aircraft car- 
rier USS WASP in night maneuvers in the mid- 
Atlantic in May 1952 with a loss of 176 lives. 
In May 1953 the British ferry DUKE OF YORK 
collided with the USNS HAITI VICTORY in 
the North Sea with a loss of 5 lives. In Septem- 
ber 1954 the Japanese ferry TOYA MARU 
capsized in a typhoon in Tsugaru Strait mark- 
ing Japan’s worst ship disaster in history with 
a loss of some 1,200 lives. In July 1956 the 
ill-fated SS ANDREA DORIA sank after collid- 
ing with the SS STOCKHOLM near Nantucket 
Island with 51 lives lost.1 In March 1957 the 
Navy tanker USNS MISSION SAN FRAN- 
CISCO exploded and sank after colliding with 
the freighter SS ELNA II in the Delaware River 
with 10 dead. In March 1959 the collision off 
the New Jersey coast between the American 
liner SS SANTA ROSA and the American 
tanker SS VACHEM cost 4 lives. In September 
1957 one of the last of the old windjammers, the 
German barque PAMIR went down in a hurri- 
cane near the Azores with 80 missing. 

These tragic ship disasters are grim remind- 
ers to us that the perils of the sea and the risks 
of collision respect no national flag, type of 





*Mr. Charles H. Vaughn, Director of the Admiralty Division, Office 
of the Judge Advocate General, received his A.B. in 1940 and his 
LL.B. in 1948 from Boston College. After completing graduate 
work at Harvard in Admiralty Law in 1948, he entered the private 
practice of Admiralty law in New York and later in Washington. 
In 1958 he was named to head the Navy’s Admiralty Division in 
the Office of the Judge Advocate General. In addition to this re- 
sponsibility, Mr. Vaughn is the Navy’s representative to the Inter- 
governmental Nuclear Liability Committee and is a Navy member of 
the Intergovernmental Shipping Coordinating Committee. He is a 
member of the New York and District of Columbia bars and of the 
Bar of the Supreme Court of the United States and is a member of 
the American Bar Association, the Federal Bar Association, and the 
Maritime Law Association. 

1, This collision caused such public int t that it b the sub- 
ject of a book. See Moscow, Collision Course, Putnam & Sons, 
1958. See also Congressional Hearings in H.R. 2969, 84th Cong., 
2d sess; H.R. 1179, 85th Cong., Ist sess. 





The number of 
ship collisions resulting in major property 
damage has been estimated to be from three to 


vessel or geographical area. 


four per day throughout the world.2? One- 
hundred and eighty-six ships of 100 gross tons 
or over were sunk from all causes in 1956, and 
163 were similarly lost in 1957.3 

Mindful that such awesome statistics are not 
an unusual experience for those who know the 
sea, the mariner is taught from his earliest voy- 
age that “ship safety” must be his continuing 
and constant concern. Since navigation, fire- 
fighting know-how, “weather sense,” boat 
loading and ship abandonment procedures and 
knowledge of air-sea rescue doctrines are a 
part of the seaman’s professional qualifications, 
new developments in safety procedures and 
rules are quick to receive his studied attention. 
The International Safety of Life at Sea Confer- 
ence which meets in May of this year can there- 
fore be expected to receive the close study and 
attention of the professional seaman. From this 
Conference there will undoubtedly emerge newly 
defined international standards to assure safety 
of life at sea. It is a conference in which the 
Navy as well as the nation’s civilian maritime 
interests will take part—for this is a confer- 
ence which will affect all of our nation’s mari- 
time interests, military and nonmilitary. 

The present schedule calls for the convening 
of that Conference on 17 May 1960 in London, 
where delegates and advisers from more than 
50 nations will assemble for the purpose of re- 
viewing and revising the past Conventions on 
Safety of Life at Seat Before discussing the 
general considerations that are likely to be dis- 
cussed at the forthcoming Conference, let us 





2. See Marine News, May 1957, p. 17, citing Lloyd’s Register of 
Shipping, London; Proceedings of the Merchant Marine Council, 
Nov. 1959, pp. 224-225; Readers Digest, June 1957, pp. 74-75. 

8. N.Y. Times, Aug. 28, 1957, p. 54: 7, Sept 21, p. 79: 1 (citing 
report of Lloyd’s Register of Shipping, London). 

4. Dept. of State Bulletin, Mar. 7, 1960, p. 390. 
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consider the salient historical highlights of in- 
ternational action regarding safety of ships. 


PRIOR SAFETY OF LIFE AT SEA 
CONVENTIONS 


UNTIL THE TURN of the century those na- 
tions that legislated on ship-safety matters did 
so primarily for their own vessels. Then with 
the shock caused by the loss of 1,489 lives in the 
sinking of the SS TITANIC in 1912, a ship 
widely regarded at that time as unsinkable, the 
first International Conference for the Safety of 
Life at Sea was called in London in 1914. At 
that first Conference, representatives of 16 
countries met and drew up a Convention which 
provided, in the main, that passenger ships 
should have certain minimal standards of sub- 
division or watertight integrity, fireproof bulk- 
heads, and minimal requirements for lifeboats 
and livesaving appliances. It also required the 
use of radio in all seagoing ships and called for 
creation of distress frequencies. The North 
Atlantic Ice Patrol was established for the pur- 
pose of protecting ships from icebergs and floes. 
The 1914 Convention also recommended the use 
of fixed routes for passenger vessels on the North 
Atlantic run. Although the First World War 
prevented this first Convention for the Safety 
of Life at Sea from coming into force, much of 
its substance was put into practice by many 
maritime countries.® 

Following the termination of World War I, 
consideration was given to holding a second like 
conference to carry forward the work com- 
menced in 1914. Extensive preparatory work 
was undertaken, both in the United States and 
abroad, and on 16 April 1929, a second inter- 
national conference was convened in London. 
Eighteen nations attended, and signed the Con- 
vention which resulted on May 31, 1929. In 
general, the 1929 Convention advanced the work 
begun in 1914, with special emphasis on ship 
construction, watertight integrity and manda- 
tory radio equipment. This Convention was 
eventually ratified by 43 nations, including the 
United States, and for the first time the mari- 
time world had an established international 
charter for safety of ships at sea.* The 1929 
Convention also made recommendations for 
changes to the Rules of the Road, but these were 
never adopted.’ 





With the advances in nautical science and 
improved techniques accelerated during World 
War II, and with the loss of many ships by fire, 
including the SS ATLANTIQUE and SS NOR. 
MANDIE, it seemed obvious that a third con- 
ference would be called as soon as possible after 
the cessation of hostilities. Thus in 1948 a 
third conference was convened in London with 
30 nations represented. The resultant 1948 
Convention for the Safety of Life at Sea made 
structural provisions against fire more strin- 
gent, and required a continuous watch on the 
radio distress frequency for all ships over 1,600 
gross tons. In general, many of the provisions 
of the 1929 Convention were made more strict. 
An important innovation, based on war-time 
experience, was that ships should carry portable 
radio transmitters which could be taken into a 
lifeboat. Another matter discussed was the 
establishment of search and rescue Rules of the 
Road procedures.® 


Or PARTICULAR INTEREST to the naval 
officer were the changes made by the 1948 Con- 
vention in the “Rules of the Road,” formally 
called the Regulations for Preventing Colli- 
sions at Sea. This was the first time specific 
changes were adopted by an international body 
concerning the Rules which originally came into 
force in 1897 by international agreement. The 
advent of the International Rules of the Road 
occurred in 1862 when England and France 
agreed to recognize certain basic Rules for 
collision prevention. In 1879 England extended 
the scope of her Rules, and revised them in 1884. 
Between 1880 and 1885 these English Rules 
were adopted, with some changes, for use on the 
high seas by the United States, Belgium, Ger- 
many, France, Japan, Norway, and Denmark. 
In 1889 an international Conference was held 
in Washington, D.C., which drafted the basic 
Rules that later came into international effect 
in 1897.2 Our Congress codified these Rules by 
an Act in 1890.'° 

These rules were subsequently modified by 
the 1948 Safety Convention. Out of it came the 
International Regulations for Preventing Col- 
lisions at Sea, which are currently in interna- 
tional force and which were ratified by the 
United States." The more important changes 





5. Ibid., Dee 29, 1952, p. 1024; USCG International Conventions and 
Conferences on Marine Safety, June 1, 1951, p. 9. 

6. The 1929 Convention came into international force in 1933 but 
the U.S. did not ratify it until 1936, ibid., Note 5. 

7. Hilbert, International Rules of the Road at Sea, Georgetown 
Univ., 1938, pp. 5-6; Farwell, Rules of the International Road, 
1957, p. 11. 


JAG JOURNAL 


8 USCG International Conventions and Conferences on Marine 
Safety, June 1, 1951, pp. 18-22, 39. 

9. Ibid., note 7, pp. 4-5; LaBoyteanx, Rules of the Road at Sea, 
1920, pp. 1-2; Farwell, Rules of the Nautical Road, 1957, p. 11. 

10. Act of Sept. 4, 1890, 26 Stat. 425; 33 USC 367, 368. 

11. The revision of the International Rules of the Road came into 
force Jan. 1, 1954, TIAS (Treaties and other International Acts) 
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introduced by the 1948 revisions to the Rules of 
the Road were: 





(1) The formerly permissive second white masthead or 
range light became compulsory, except for vessels less 
than 150 feet in length and for vessels engaged in 
towing. 

(2) The formerly permissive stern light became com- 
pulsory and its range of visibility was increased from 
1 to 2 miles. 

(3) An International danger signal was established, 
consisting of at least 5 short blasts for optional use by 
a vessel privileged by the Rules, when she is in sight of 
the other vessel and is in doubt whether sufficient ac- 
tion is being taken by the other vessel to avert collision. 
(4) The Rules were extended to include seaplanes on 
the water. 


THE 1960 CONVENTION 


AGAINST THE BACKGROUND of the fore- 
going, let us consider and speculate as to the 
general areas likely to be discussed in May of 
this year at the 1960 Safety of Life at Sea Con- 
ference. The interval since the last Convention 
is shorter—12 years as against 19 years—but, 
of greater import, as in those 12 years much has 
occurred in the realm of technological develop- 
ment in ship design, aids to navigation, life- 
boats, effective weather prediction and report- 
ing, and air-sea rescue.” 

The most spectacular development is the ap- 
plication of nuclear power to ship propulsion. 
Consideration of this development is most acute 
to the United States Navy, and rightfully so, 
since our Navy is presently, and will be for the 
foreseeable future, the world’s largest operator 
of nuclear-powered vessels. Besides our_ad- 
vances with nuclear submarines, the nuclear- 
powered guided missile cruiser USS LONG 
BEACH, christened July 20, 1959, is scheduled 
for delivery late in 1960, and the nuclear-pow- 
ered world’s largest aircraft carrier, the USS 

2899; Act of Oct. 11, 1951, 65 Stat. 406-420, as amended by Act 

of June 26, 1953, 67 Stat. 83; 33 USC 143-147d; 49 USC 177(a), 

560(a). 

12, An immense amount of work that has been done by the United 
States in preparing for that Conference. Im early 1958, by an 
exchange of letters between the Departments of State and Treas- 
ury, the Commandant of the Coast Guard received a delegation 
of authority to assume overall responsibility for initiating and 
coordinating the preparation of proposals which the United States 
will advance at the 1960 Conference. In October 1958 various 
necessary committees were established and members appointed. 
These committees were six in number: General Construction, 
Lifesaving Appliances, Radio, Safety of Navigation, and Nuclear 
Power. (USCG Comdt. Instr. No. 15-58 of 21 Oct ’58) The 
membership in these committees and subcommittees has been 
composed of some 250 experts and advisors from all interested 
United States Government agencies, shipping and allied indus- 
tries, and principal labor unions. Of course, it must be appreci- 
ated that many other interested individuals answered the invita- 


tions of these various committees to submit recommendations. 
The Navy has representation on each of the six major Committees. 








ENTERPRISE, is expected to be ready for sea 
in the fall of 1961. Concerning merchant ships, 
the NS SAVANNAH should be in operation this 
year and the Russian nuclear icebreaker LENIN 
began sea trials in 1959. There were, of course, 
no provisions in the 1948 Convention relating to 
nuclear-powered ships. 

Nuclear propulsion of ships raises problems 
that go beyond those connected with the ship 
herself, since not only the ports which nuclear 
ships visit have shown concern but also other 
ships which may be navigating in their vicinity, 
particularly in close water, expectedly will mani- 
fest concern. Therefore, it is not unlikely that 
the Conference may discuss special provisions 
governing the construction of nuclear ships with 
regard to the protection afforded the reactor in- 
stallation. Manning by qualified personnel may 
well be considered. Also, some type of certifi- 
cates of safety evaluation by the government 
under whose flag the ship is registered may be 
debated. In such event, it should be and is ex- 
pected that exemptions will be made for nuclear- 
powered men-of-war."* 


THE USE, AND possible misuse, of radar is 
almost certain to evoke lengthy discussion in 
considering the Rules of the Road. The 1948 
Convention made no changes in the Rules con- 
cerning radar but did give recognition thereto. 
In effect, the 1948 Convention stated that, al- 
though radar advances as a navigational aid 
had been appreciatively noted, the possession of 
radar in no way relieved a ship from her obli- 
gations under the Rules and in particular her 
duties to proceed at a moderate speed and use 
certain sound signals under conditions of re- 
stricted visibility (Rules 15, 16).1* Because of 
the various disasters in which vessels fitted with 
radar have been involved, it is probable that 
some of the more than 50 nations represented 
will attempt to incorporate some kind of “Radar 
Rule.” It would seem that it would be indeed 
unfortunate if any Rule is adopted which would 
change the broad principles of the Rules for a 
ship having radar, because, after all, radar is 
only one of many aids to navigation available 
today. Unfortunately, some ship masters have 
thought that the possession of radar made it 
possible for them to make fast passages in lim- 
ited visibility, instead of safe ones, and the result 
has often been a serious collision. The occur- 





13. For further discussion of nuclear ship problems, see JAG Jour- 
nal, Mar.—Apr. 1960, pp. 9-12; JAG Journal, Apr. 1959, pp. 20— 
24; For discussion related to problems of radioactive waste dis- 
posal, see JAG Journal Apr. 1959, pp. 12-16, 25-28. 

14, 1948 Convention on Safety of Life at Sea, Recommendation No. 
19, TIAS. 
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rence of such events probably coined the phrase 
“radar-assisted collisions.” Obviously, radar is 
an aid to and not a substitute for vision. As 
an excellent expression of the hope that any 
Radar Rule will be conservatively considered, 
the following is a quote from a former Navy 
destroyer skipper’s night order book: 

The Officer of the Deck is responsible for knowing all 
that occurs on the sea, in the air, and under the sea 
about him. He himself must know these things. He 
must look, and see, and hear. To place full reliance 
upon radar assistance as a substitute for these natural 
senses is to court disaster. 


Ir SEEMS LIKELY that some discussion may 
arise on the improvement of the standards for 
ships’ navigational lights both from the view 
of a more scientific approach to insure that 
required ranges are complied with, and possible 
consideration of increased ranges in certain 
cases. Other important aspects affecting ship 
navigation operation, or construction which 
probably will be considered are: recognition 
that ships engaged in launching and recovery 
of aircraft, minesweeping, and replenishment 
at sea, have restrictive maneuvering capabili- 
ties; improvement of air-sea rescue methods, 
requiring more ships to carry radio equipment 
and man the distress frequencies; installation 
of a radiotelephone automatic alarm system 
which would respond to distress signals; design 
of new merchant passenger ships to permit 
operation with a minimum of oily ballast; per- 
missible use of inflatable liferafts; and prohibi- 
tion against nesting of lifeboats. The 1960 
Conference may also consider such questions as 
installation of bridge-to-bridge radiotelephony ; 
mandatory sea lanes for passenger vessels; and 
review of the International Code of Signals. 
Also, it may be anticipated that the issue of 
making the language of the Rules as simple as 
possible will be advocated. Such effort is always 
commendatory from the shiphandler’s stand- 
point who generally appreciates Wordsworth’s 
“A few strong instincts, and a few plain rules.” 
These potential issues of deliberation by the 
1960 Conference have been based on the needs 
recognized by previous Safety of Life at Sea 
Conventions, on treaties and articles by authors 
and periodicals connected with the subject,! 


15. Proceedings of the Merchant Marine Council, Nov. 1959, pp. 212- 
215; Shipbuilding—Shipping Record, Jan. 21, 1960, pp. 80-81; 
Fairplay, Jan. 7, 1960, p. 7; Marine News, Feb. 1960, pp. 31, 
68; Marine Journal, Aug. 1959, p. 3; Marine Engineering, Nov. 
1959, pp. 82-86; U.N. Review, July 1958, p. 4; Marine Engineer- 
ing and Shipping Review, Dec. 1948, pp. 41-44; Institute of Navi- 
gation Journal, Oct. 1958, pp. 407-408; International Organiza- 
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and on the writer’s experience. Quite appar- 


ently many new proposals will be countered with 
economic considerations, (e.g., cost of installa- 
tion, necessary personnel, training, etc.,) and 
some propositions may have to run the gamut of 
political attacks, (i.e., nuclear-powered ship 
issues) . 


IMCO 


PERHAPS THE MOST significant new provi- 
sion that was included in the 1948 Convention 
was the recognition of a United Nations mari- 
time organization then being organized. This 
organization was created by the United Nations 
in 1948 and is called the Intergovernmental 
Maritime Consultative Organization, generally 
referred to as “IMCO.” The 1948 Convention 
on Safety of Life at Sea and the Intergovern- 
mental Maritime Consultative Organization, by 
their charters, provided that any future inter- 
national safety at sea conferences should be held 
under the auspices of IMCO.1¢ 

Prior to the 1948 Convention for Safety of 
Life at Sea, the United Nations, already in the 
process of forming specialized agencies in vari- 
ous fields, had explored the desirability of set- 
ting up such a specialized agency in the field of 
international shipping where a need seemed evi- 
dent in order to have a permanent organization, 
rather than sporadic ad hoc diplomatic confer- 
ences, to deal with international problems in- 
volving safety of life at sea.” The United Na- 
tions deemed that it needed certain specialized 
agencies to enable it to coordinate activities of 
world wide concern in the fields of transport and 
communication.* To that end, it had already 
established the following specialized agencies: 
International Civil Aviation Organization, In- 
ternational Telecommunications Union, and 
World Meteorological Organization. To com- 
plete the picture, the United Nations established 
the Intergovernmental Maritime Consultative 
Organization, (IMCO), at a Geneva Convention 
in 1948 just before the 1948 Conference for 
Safety of Life at Sea.* As a consequence, these 
two Conventions each recognized the other in 
that it was specifically provided by both that 


(Continued on page 19) 


tion, Summer 1959, pp. 464-465; National Gazette, Sept. 1948, 
pp. 29-33; Am. Journal of International Law, Vol. 53, 1959, pp. 
516-531. 

16, 1948 Convention on Safety of Life at Sea, Art. XV, TIAS 2495; 
Convention of Intergovernmental Maritime Consultation Organi- 
zation, 1948, Annex B, TIAS 4044, 

17. U.N. Bulletin, Feb. 15, 1948, pp. 152-154; Survey Graphic, Oct. 
1947, pp. 529-530, 555-557; U.N. Review, Mar. 1956, pp. 29-31. 

18. Ibid., Note 4, Apr. 18, 1948, pp. 495-505. 

19. Although IMCO was created in 1948 it did not come into force 
until 1958 when the necessary 21st nation accepted. 
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THE DEFENSE OF ENTRAPMENT 


IN 


TRIAL BY COURT-MARTIAL 


By LTJG FRANCIS J. MacLAUGHLIN, JR., USN* 


HE SUBJECT OF entrapment is becoming 
increasingly important, and coincidentally 
complex. While the general rules of en- 

trapment can be stated briefly, their exact ap- 
plication often is troublesome.? Traditionally, 
entrapment existed where the plan of a crime 
was conceived by government agents who 
planted the idea in the mind of an otherwise 
innocent man and induced him to commit the 
crime. If the scheme originated in the mind of 
the accused there was no entrapment even 
though the government agents afforded him 
ample opportunity to commit the crime or used 
artifice and stratagem to catch him. But where 
the scheme originated with the government 
agents, who then induced “‘a suspected” man to 
do the deed, entrapment was established. 

As may be surmised, it is often difficult to 
determine when the criminal intent originated 
in the mind of the accused. The Court of Mili- 
tary Appeals has adopted certain rules to assist 
in making this determination. One of these 
rules is that there is no entrapment where the 
accused indicated his willingness to commit the 
crime by ready complaisance to the suggestion 
of a government agent. For example, where a 
government agent went to the accused and 
urged him to smoke marihuana cigarette, and 
the accused readily agreed because of his “curi- 
osity”, it was held there was no entrapment.‘ 
Nor was there entrapment where the accused, 
at the insistence of an informer, administered 


*Lieutenant (jg) Francis J. MacLaughlin, Jr., USNR, is presently 
assigned to the staff of the Commandant, First Naval District. He 
received his B.A. from Yale University in 1955 and his LL.B. from 
the University of Michigan Law School in 1958. He is a member of 
the Illinois bar and a certified trial and defense counsel. 

1. With regard to the entrapment defense, Chief Judge Learned 
Hand has remarked guardedly that “. . . the law is not as defi- 
nite as one might wish...” U.S. v. Chiarella, 184 F2d 903 at 
908 (C.A., 2d) (1950). 

2. A recent Navy Board of Review has noted candidly that “... 
the decisions of the courts of the Military arena have not been 
too clear.” U.S. v. Edwards, NCM 56-00745, 25 CMR 695. 

3. U.S. v. Buck, 3 USCMA 341, 12 CMR 97; U.S. v. Hawkins, 6 

USCMA 135, 19 CMR 261. 
4. U.S. v. Norman, ACM 4702, 5 CMR 675. 





heroin to himself; * nor where the accused was 
asked by his commanding officer, who had rea- 
son to suspect that the accused had been on rest 
and recuperation, to sign a statement that he 
had not been on rest and recuperation;* nor 
where the accused illegally obtained marihuana 
at the request of a government agent.’ How- 
ever, entrapment was proved where the accused 
was urged repeatedly by a government agent to 
commit an offense, after which the accused re- 
luctantly acquiesced.’ 

The criminal scheme is deemed to have 
originated with the accused even though a 
government agent assisted, at the request of the 
accused, the accused to commit the crime. 
Thus, there is no entrapment where the accused 
approached a friend with a scheme to rob the 
ship’s store and the friend, after reporting the 
scheme to the authorities and being directed by 
them to assist the accused in his scheme, assisted 
the accused in committing the robbery.® There 
are numerous other examples of the same situ- 
ation: as where the accused approached a sup- 
ply sergeant with a scheme for selling military 
film on the black market; *® or where the ac- 
cused asked a guard to get pistols from the 
armory for illegal sale to civilians; “ or where 
the accused asked a postal officer to fraudulently 
exchange military payment certificates for 
postal money orders; ?* or where the accused 
asked a supply sergeant to furnish a large 
quantity of chevrons for illegal sale.* 

It is well established that the criminal scheme 
originated with the accused even though the 
government set a very tempting trap or decoy 
to apprehend him. So, where marked money 
was placed in a wallet and the wallet was left 


. U.S. v. Alexander, ACM 13419, 24 CMR 533. 
. U.S. v. Avent, CM 348187, 2 CMR 242. 

. U.S. v. Horne, ACM 14533-R, 27 CMR 995. 

. U.S. v. Smith, NCM 295, 14 CMR 524. 

. U.S. v. Choat, 7 USCMA 187, 21 CMR 313. 
10. U.S. v. Emerson, ACM 8816, 16 CMR 690. 
11. U.S. v. Tamas, 6 USCMA 502, 20 CMR 218. 
12. U.S. v. Cascio, ACM 8212, 16 CMR 799. 
13. U.S. v. Buck, 3 USCMA 341, 12 CMR 97. 
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in open sight on an enlisted man’s bunk, the 
criminal scheme originated in the mind of the 
accused who picked up the wallet and there was 
no entrapment.** There are other examples: 
there was no entrapment where the government 
agents persuaded a young boy to walk to a 
deserted bathhouse in the presence of a sus- 
pected homosexual, and the homosexual then 
committed the expected criminal act; ** nor was 
there entrapment where military police staked 
out an abandoned car along a road to an army 
base and a passing serviceman stopped and stole 
a wheel from the car.* However, the Court of 
Military Appeals, Judge Quinn speaking, has 
remarked in this connection: ** 
The first duties of the officers of the law are to prevent, 
not to punish crime. It is not their duty to incite to 
and create crime for the sole purpose of prosecuting 
and punishing it. 


CouRT-MARTIAL personnel should be aware 
that in the last 2 years the Court of Military 
Appeals has adopted an important corollary to 
the traditional notion of entrapment described 
above. In the McGlenn case," it was held that 
even where a government agent planted the 
scheme in the mind of the accused, there is no 
entrapment if the government agent had reason- 
able cause to suspect that the accused had en- 
gaged in the commission of a crime or was about 
to do so. This was expanded, in subsequent 
cases, to mean there is no entrapment if the 
government agent reasonably suspected the ac- 
cused was engaged previously in similar crimi- 
nal activity.’® 

The Court has stated in dictum that the 
reasonableness of the government’s suspicion 
may be shown by evidence of prior convictions 
for similar offenses, statements, by the accused 
relative to previous similar acts, and evidence 
of the accused’s bad reputation.” However, it 
was held expressly that the accused’s admission 
he had previously engaged in two similar crimes, 
by itself, did not show that the government’s 

14. U.S. v. Boucher, CGCMS 20270, 20 CMR 565. 

15. U.S. v. Stevens, CM 365138, 13 CMR 220. 

16. U.S. v. Germain, CM 395479, 23 CMR 566. 

17. Judge Quinn here quoted the language of Judge Sanborne in 
Butts v. U.S., 273 F 35 at 38 (C.C.A., 8th) (1921). 

18. U.S. v. McGlenn, 8 USCMA 286, 24 CMR 96. There was some 
precedent for this holding in earlier military decisions where the 
result in U.S. v. Chiarella, 184 F. 2d 908 at 908, (C.A., 2d) (1950) 
had been quoted with approval, to-wit: U.S. v. Hawkins, 6 
USCMA 135, 19 CMR 261; U.S. v. Cascio, ACM 8212, 16 CMR 
799; U.S. v. Alexander, ACM 13419, 24 CMR 533. 

19. U.S. v. Rock, 9 USCMA 503, 26 CMR 283. 

20. U.S. v. McGlenn, 8 USCMA 286, 24 CMR 96. 

21. U.S. v. McGlenn, 8 USCMA 286, 24 CMR 96; this ruling was 


quoted with approval in U.S. v. Horne, ACM 14533-R, 27 CMR 
995. 


JAG JOURNAL 





suspicion was reasonable. Similarly, the gov- 
ernment’s suspicion was not reasonable where 
the only basis of the suspicion was some un- 
explained rumors that someone in the accused’s 
unit had committed similar offenses.“ The 
government’s suspicion was reasonable, how- 
ever, where the accused had previously com- 
mitted a similar crime in the presence of a gov- 
ernment informer and had invited the informer 
to join him in that crime.” 

At first glance, the McGlenn corollary may 
appear to have minor significance but, in actu- 
ality, it has important implications. Now, it is 
possible for government agents to conceive a 
criminal scheme and induce the accused to exe- 
cute the scheme and then defeat the defense of 
entrapment by showing reasonable grounds for 
suspecting the individual had been engaged in a 
similar criminal activity or was reputed to have 
engaged in similar criminal activity. To defeat 
the entrapment defense, the government must 
show only that its suspicions were reasonable— 
it is immaterial, apparently, whether those sus- 
picions were accurate.” 


THE DEFENSE COUNSEL must decide, at the 
outset of his case, whether to raise the defense 
of entrapment. This decision is not always 
easily made for several reasons, one of which 
is that the accused is not permitted to argue that 
he did not commit the deed alleged in the charge 
and in the alternative, even if he did commit the 
deed, he was entrapped.”> The defense counsel 
finds himself on the horns of this dilemna: he 
must either (1) forego the defenses of entrap- 
ment, or (2) admit the accused committed the 
acts alleged and rely solely upon the defense of 


22. U.S. v. Edwards, NCM 56-00745, 25 CMR 695. 

23. U.S. v. Rock, 9 USCMA 503, 26 CMR 283; a similar result was 
reached in U.S. v. Horne, ACM 14538-R, 27 CMR 995. 

24. Judge Latimer offered the following criticism of the McGlenn 
ruling in his dissenting opinion in that case, 8 USCMA 286 at 
p. 294-5, where he quoted with approval the language of Mr. 
Justice Roberts in Sorrells v. U.S., 287 US 435, 53 S Ct 210, 77 L 
ed 413: “ “Whatever may be the demerits of the defendant or his 
previous infractions of law these will not justify the instigation 
and creation of a new crime, as a means to reach him and punish 
him for his past misdemeanors. He has committed the crime in 
question, but, by supposition, only because of instigation and 
inducement by a government officer. To say that such conduct 
by an official of government is condoned and rendered innocuous 
by the fact that the defendant had a bad reputation or had 
previously transgressed is wholly to disregard the reason for re- 
fusing the processes of the court to consummate an abhorrent 
transaction. ... The accepted procedure, in effect, pivots con- 
viction in such cases, not on the commission of the crime charged, 
but on the prior reputation or some former act or acts of the 
defendant not mentioned in the indictment.’ ” 

25. U.S. v. Bounie, 9 USCMA 228, 26 CMR 8; U.S. v. McGlenn, 8 
USCMA 286, 24 CMR 96; for example, an accused charged with 
wrongful sale of marihuana cannot testify that he did not make 
the sale and later argue that, even if he made the sale, he was 
entrapped. . 
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entrapment to extricate the accused from the 
charge. 

The defense counsel must consider, also, what 
evidence is available to the trial counsel to prove 
the reasonableness of the government’s sus- 
picion of the accused. In this connection, a 
caveat to all defense counsel who contemplate 
the entrapment defense—defense counsel must 
realize that by raising this defense and plac- 
ing in issue the reasonableness of the gov- 
ernment’s suspicion, he opens the door to 
the accused’s previous convictions, reputation, 
and statements relative to previous similar acts. 
The obvious disadvantage of placing such evi- 
dence before the court during the case-in-chief 
should be carefully weighted against the possi- 
bility of establishing the unreasonableness of 
the government’s suspicion. If it appears likely, 
on the facts of the case, that the court will find 
the government’s suspicion was reasonable then 
it will probably be advantageous not to raise the 
entrapment defense. 

Where the defense counsel has concluded it is 
unwise to present the entrapment defense in the 
case-in-chief, he may present, with effective- 
ness, the evidence tending to show entrapment 
during the presentencing stage of the trial as 
evidence in mitigation and extenuation. It 
would seem appropriate for defense counsel to 
argue, on the basis of such evidence, that the 
punishment for such a crime should not be 
severe. 


THE TRIAL COUNSEL should consider that 
even where the government’s suspicion of the 
accused was unreasonable and the accused-was 
induced to commit a crime he would not have 
otherwise have committed, the defense of en- 
trapment may be defeated by showing that the 
party who instigated the crime was not a gov- 
ernment agent. This argument was successful 
in a recent case where the facts were these: * 
the accused was suspected by Halley, a mess 
sergeant and member of the Board of Directors 
of an enlisted men’s club, of robbing the club 
on a previous occasion; Halley reported, on sev- 
eral occasions, his suspicions to his commanding 
officer but received no specific instructions as 
to his own course of conduct; thereafter, Halley 
allegedly induced the accused to commit a simi- 
lar robbery of another club and tipped off the 
commanding officer, in advance, so that the ac- 
cused was apprehended while committing the 
robbery. The Court of Military Appeals held 





26. U.S. v. Wolf, 9 USCMA 137, 25 CMR 399. 


there was no entrapment because Halley was 
nota government agent but, instead, had acted 
in an entirely private capacity. The court 
noted that not every man in uniform is a gov- 
ernment agent and that, where there is no evi- 
dence to show the government had planned or 
acquiesed in Halley’s plan, then Halley is not a 
government agent.’ 

Incidentally, neither counsel should be misled 
by the frequently found language that “the de- 
fense of entrapment is not available to one who 
denies commission of the offense.” * It is con- 
ceivable that inexperienced counsel could con- 
clude that this language required a plea of quilty 
before the defense of entrapment can be raised. 
Such conclusion is not accurate for, although it 
is possible to urge this defense under unusual 
circumstances after a guilty plea,” the prefer- 
able and reliable method is to plead the accused 
“not quilty” and then present the defense of 
entrapment. 


Ir WAS AGREED, until recently, that the exist- 
ence of an entrapment defense should be de- 
termined by the court unless the facts were so 
persuasive that, as a matter of law, the law 
officer or president should decide it.° Court 
personnel should be aware that this long- 
standing precedent has been challenged by a re- 
cent Navy Board of Review decision." It was 
held, there, that the law officer of a general 
court-martial, or President of a special court- 
martial, in every case where this defense is 
raised, should rule whether the defense of en- 
trapment has been established. This was in- 
terpreted to mean that where the evidence is 
not in conflict the issue may be submitted to the 
court for “advice”, and where the evidence is 
in conflict it should be submitted to the court for 
an “advisory” finding, but in neither event 
would the finding be binding on the law officer 
or president ; thereafter, the law officer or presi- 


(Continued on page 18) 


27. But see U.S. v. Horne, ACM 14533-R, 27 CMR 995, where this 
argument was unsuccessfully urged; there, it was held that an 
agency relationship existed where the authorities were aware of 





the general scheme and actively contributed to its successful ac- 
complishment, and it was unnecessary that every detail in the 
plan be conceived by government officials. 

28. U.S. v. Bouie, 9 USCMA 228, 26 CMR 8. 

29. See U.S. v. Germain, CM 395479, 23 CMR 566, where the Board 
of Review considered the defense of entrapment despite the ac- 
cused’s guilty plea. 

30. See Sorrells v. U.S., 287 US 435, 53 S Ct 210, 77 L ed 413; U.S 
v. Brandenberg, 162 F 2d 980 (C.C.A., 3d) (1947), where authori- 
ties on both sides are collected. For military holdings, see U.S. 
v. McGlenn, 8 USCMA 286, 24 CMR 96; U.S. v. Rock, 9 USCMA 
503, 26 CMR 283; U.S. v. Horne, 9 USCMA 601, 26 CMR 381; 
and U.S. v. Boucher, CGCMS 20270, 20 CMR 565. 

31. U.S. v. Edwards, NCM 56-00745, 25 CMR 695. 
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ARGUMENT OF COUNSEL 


The State of the Law 
By LTCOL MARION G. TRUESDALE, USMC 


T A TRIAL by court-martial on a charge of 
desertion the trial counsel, in his argu- 
ment to the court, characterized the ac- 

cused as a “liar with a rotten character of a 
moral leper.” He concluded his argument by 
asking the court to “take this disreputable char- 
acter who is not only worthless to his family, 
worthless to the Marine Corps, but worthless to 
all of society . . . and give him the proper sen- 
tence to place him where he belongs.” On re- 
view by a board of review it was observed that 
the trial counsel’s argument was emotional, in- 
flammatory, misleading, highly improper, and 
definitely prejudicial. 

At another trial by court-martial on a charge 
of murder while perpetrating armed robbery, 
to which a not guilty plea had been entered, 
defense counsel chose to make no closing argu- 
ment after being denied a 10-minute recess to 
organize his thoughts. This, too, was criticized, 
for Chief Judge Quinn of the U.S. Court of 
Military Appeals said, “The right—and duty— 
of defense counsel to present a closing argument 
is not to be lightly brushed aside. Where the 
case is long and hotly contested, and a planned 
strategy has been pursued by defense, the clos- 
ing argument may be crucial. Out of the wealth 
of testimony adduced, defense must bring to- 
gether the portions that are favorable to the 
accused and present them in a light that will 
appear most convincing to the triers of fact. 
If this is not done by defense counsel, there 
is a danger that the court may not understand 
or appreciate the defense theory. It is no ex- 
aggeration to say that many criminal cases are 
won for the accused in the course of closing 
argument. This is an important part of the 
protection guaranteed by the requirement that 
an accused in a criminal case be represented by 
counsel.” 2 

It appears that counsel may say too much—or 
too little—and be criticized in either case. The 
question, then, is just how much may counsel 
say? On what matters may hecomment? How 
far may he go in support of his case in final 
argument? The answers to these questions are 
particularly important to the trial or defense 
counsel before a special court-martial since he 
has little or no experience and training in ad- 





1, U.S. v. Douglas, NCM-252, 18 CMR 529. 
2. U.S. v. Sizemore, 2 USCMA 572, 10 CMR 70. 
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versary proceedings before a judicial body and 
is not a lawyer. But they are important to the 
trained lawyer as well for the reported cases 
indicate that in the “heat of combat” they also 
often overstep the bounds of propriety. 


W HEN THE UNIFORM CODE of Military 
Justice first became the law of the armed forces, 
non-lawyer counsel were guided primarily by 
the provisions of the Manual for Courts-Martial. 
This manual sets forth the procedure to be fol- 
lowed in presenting argument to the court. It 
also cautions that “counsel may make a reason- 
able comment on the evidence and may draw 
such inferences from the testimony as will sup- 
port his theory of the case. The testimony, 
conduct, motives, and evidence of malice on the 
part of the witnesses may, so far as disclosed by 
the evidence, be commented upon. It is im- 
proper to state in argument any matter of fact 
as to which there has been no evidence. A party 
may, however, argue as though the testimony 
of his own witnesses conclusively established 
facts related by them.”* A little later further 
assistance was provided counsel with the publi- 
cation of the Military Justice Handbook, The 
Trial Counsel and The Defense Counsel.‘ 

With this advice as a starting point, let us 
see what “Do’s and Don’ts” have evolved from 
the almost nine years of actual practice under 
the Code. The case law cited below is primarily 
the “Don’ts” since it is the erroneous conduct of 
counsel that is considered on review and re- 
ported. When trial proceeds properly there is 
seldom an appeal. We shall have to take the 
argument of trial and defense counsel separately 
for they are judged by different criteria. After 
all, if trial counsel is guilty of improper argu- 
ment it may well be prejudicial error denying 
the accused a fair trial and may result in a dis- 
missal of the charges or a rehearing of the case. 
If defense counsel commits the same impro- 
priety, it will seldom be said that his conduct 
is prejudicial to his client for, if successful, his 
client is acquitted and, if not, prejudice against 
the government is not likely to be raised on re- 
view. But that is not to say that defense coun- 


(Continued on page 14) 





3. See Par. 725 MCM 1951. 
4. Dept. of Army Pamphlet No. 27-10; Dept. of Air Force Pamphlet 
AFP 111-1-1; See especially paragraphs 10, 32, 41f(9), and 44f. 
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THE HUMP. LAW 


Some Practical Considerations 


By LT WILLIAM C. LYNCH,* USN 


N 11 AUGUST 1959 President Eisenhower 
O signed into law one of the most significant 
pieces of legislation: affecting regular 
Navy and Marine Corps officers since the enact- 
ment of the Officer Personnel Act of 1947. Pop- 
ularly known under the sobriquet of the “Hump” 
law, the purpose of this legislation is “to provide 
improved opportunity for promotion for certain 
officers in the naval service,” by forcing early 
retirement of some of the officers in the senior 
officer grades. 

The conditions which gave rise to its enact- 
ment, as well as its overall effect upon the char- 
acter of the officer rank structure of the Navy 
and Marine Corps, have been discussed in other 
publications.2 The purpose of this article is not 
to rediscuss or refine any of these other treat- 
ments of the “Hump.” Rather an attempt will 
be made to discuss some of the practical prob- 
lems and questions that have arisen since its 
enactment. Some of these questions have been 
asked by individual officers in the fleet and shore 
establishments who, because of the already com- 
plex officer promotion and retirement laws, are 
understandably confused by this recent entry 
into the field. 


PERHAPS THE QUESTION most frequently 
asked is how an officer can be retired when he 
does not have at least 20 years of active service. 
Under permanent retirement laws, it is required 
that an officer have a minimum of 20 years of 
active service before he is eligible for voluntary, 
nondisability retirement.2 Consequently, the 
retirement thinking of most officers is geared to 
the concept of a minimum of 20 years of active 
service. 

The “Hump” law, however, like other involun- 
tary retirement laws,‘ is tied to the concept of 


*Lieutenant William C. Lynch, U.S. Navy, is presently attached to 
the Administrative Law Division, Office of the Judge Advocate Gen- 
eral. He received his B.A. in 1953 and his LL.B. in 1956 from the 





Boston College. He is a member of the Massachusetts bar and the 
American Bar Association. 
1. Public Law 86-155, 73 Stat. 333. 
2. Chastain, Inside the Hump; Zumwalt, Beyond the Hump, 85 Nav. 
Inst. Proc. 48 (1959). 
3. Chapter 571, Title 10, United States Code. 
4. Chapter 573, Title 10, United States Code. 


total commissioned service. As described in 
sections 6387 and 6388 of Title 10, United States 
Code, total commissioned service is not the 
equivalent of active service. The total commis- 
sioned service of an officer can differ from his 
actual active service because of a constructive 
service credit, accelerated promotion, etc. 
There is a simple method of checking what 
variance, if any, there is between an officer’s 
total commissioned service and his active serv- 
ice. The Register of commissioned officers ° 
carries in one of its columns a figure entitled 
“service date.” This year date means that the 
officer’s total commissioned service is deemed to 
have commenced on 30 June of that date. By 
comparing this date with the date on which the 
officer actually began his active service, any 
differential between the two can be ascertained. 
The “Hump” law declares that an officer, who 
has not been selected for continuation, must be 
retired under its provisions by 30 June of the 
year in which the “Hump” board report is ap- 
proved, or the year “in which he completes 20 
years of total commissioned service, as com- 
puted under section 6387 or 6388 of Title 10, 
United States Code, whichever is later.” * 
(Italics supplied.) Thus it is possible for an 
officer who has less than 20 years of active 
service to be retired pursuant to “Hump.” 


U SUALLY, ANOTHER QUESTION follows 
immediately the one discussed in the preceding 
paragraphs—if an officer can be retired with 
less than 20 years of active service, how can he 
be entitled to retirement pay? The possibility 
of an officer’s being discontinued without having 
the amount of service normally required for 


5. Register of Commissioned and Warrant Officers of the United 
States Navy and Marine Corps and Reserve Officers on Active 
Duty, 1 January 1959, Navpers 15, 018. 

6. Section 1(i): “Unless sooner selected for promotion to the next 
higher grade, each officer who is considered for continuation on 
the active list by a board convened under this section and who 
is not recommended for continuation in the approved report of 
the board, shall, notwithstanding any other provision of law ex- 
cept subsection (j) or (k), be retired on June 30 of the fiscal year 
in which the report of the board is approved or in which he com- 
pletes 20 years of tetal commissioned service, as computed under 
section 6387 or 6388 of title 10, United States Code, whichever is 
later.” 
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entitlement to retired pay was extensively dis- 
cussed in the hearings before the House Armed 
Services Subcommittee. In this discussion it 
was unequivocally established that no one would 
be discontinued or forced from active service 
without being entitled to retired pay.’ This 
determination is reflected in the express pro- 
vision of the law that any officer retired under 
“Hump” is entitled to retired pay.® 

In addition to guaranteeing entitlement to 
retired pay, “Hump” also places a statutory 
minimum or “floor” as to the amount of retired 
pay an officer may receive.® This provision of 
the law has particular pertinency to the officer 
who is mandatorily retired with 20 years of total 
commissioned service, but less than 20 years of 
active service. For example—Commander X 
and Commander Y are both due to retire under 
“Hump” on 30 June 1960. Commander X has 
23 years of total commissioned service and 20 
years of active service. He will receive as his 
retired pay 50% of his active duty basic pay. 
That is, 214% times 20 years, the number of 
years creditable to him under 10 USC 1405. 
Commander Y has 20 years of total commis- 
sioned service and 17 years of active service. 
He will receive as his retired pay 50% of his 
active duty basic pay. When one attempts to 
apply the formula of 214% times 17 years, the 
result is less than 50%—he therefore must be 
paid the stautory minimum of 50%. 


ANOTHER QUESTION FREQUENTLY 
heard is what effect does “Hump” have on a Con- 
tingency Option Act election. A succinct dis- 
cussion of Contingency Option Act elections, 
before “Hump,” was published in a prior edition 
of the JAG Journal.” In order to understand 
how “Hump” modifies Contingency Option Act 
elections, it is helpful to restate briefly what the 
Contingency Option Act provides. 
Changes in an election made under USCOA. Under 
the present provisions, an officer may change an elec- 
tion he has previously made, but the change is not 
effective if he is retired or becomes entitled to retired 
pay within 5 years of the date of the change. “Hump” 





7. Hearings, Subcom. of H. Armed Services Com., 86th Cong., 1st 
Sess., on H.R. 4418 (1959), pp. 313-316. 

8. Section 2(a): “An officer who is retired under this Act ... is 
entitled to retired pay at the rate of 244 percent of the basic 
pay to which he would be entitled if serving on active duty in 
the grade in which retired multiplied by the number of years of 
service that may be credited to him under section 1405 of title 10, 
United States Code.” 

9. Section 2(b): “The retired pay of any officer retired under this 
Act may not be less than 50 percent or more than 75 percent of 
the basic pay upon which the computation of retired pay is 
based.” 

10, Clinard and Foltz, Retirement and the Law, JAG Journal, June— 
July 1959, p. 3. 
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retains the validity of this change, provided the officer 
concerned would have served the requisite 5-year 
period before being retired under permanent involun- 
tary retirement law, even though in fact he is retired 
under “Hump” prior to the completion of the 5-year 
period.” 


For example, Commander X is informed that 
he is to be involuntarily retired under “Hump” 
on 30 June 1960. It is his 23d year of total com- 
missioned service. On 30 May 1960 he revokes 
his USCOA election. This revocation is effective 
even though he could not have completed the 5- 
year period before being retired under per- 
manent involuntary retirement law. The reason 
for this liberality regarding revocation would 
seem to be Congress’ recognition of the fact that 
the officer’s retired pay will be somewhat less 
than he had planned on, so he can not now afford 
a further diminution in the amount of his re- 
tired pay because of the USCOA election. 

Revocation of an election made under USCOA. The 

present law provides the same 5-year waiting period 

before a revocation of a USCOA election becomes ef- 
fective. “Hump” provides flatly that a revocation 


made at any time before retirement under “Hump” is 
effective.” 


For example, Commander X makes a change 
in his USCOA election in his 20th year of serv- 
ice. He is involuntarily retired under “Hump” 
in his 23d year of total commissioned service. 
Since, under permanent retirement legislation 
he would not have been retired involuntarily 
until his 26th year of total commissioned service, 
the requisite 5-year period would have been com- 
pleted. The change in his election would there- 
fore be effective because of the saving provision 
of “Hump.” 

Section 2(e) of “Hump” provides: 


An officer who has the qualifications specified in sub- 
section (d) and who has been considered but not 
recommended for continuation on the active list pur- 
suant to section 1 of this Act shall be considered for 
the purpose of subsection (d) [the $2,000 lump-sum 
payment] as being retired under this Act if the officer 
retires voluntarily prior to the date specified for his 
retirement under this Act. 


This section has caused considerable confusion 
and misunderstanding. First of all, it is neces- 
sary to understand that retirement under 
“Hump” is a mode of retirement separate from 


11. Section 3: “Notwithstanding section 1431 of title 10, United 
States Code, a change of an election made under that section by 
an officer who is retired under this Act is effective if made at 
such time that it would have been effective on the date prescribed 
by section 6378, 6377, or 6379 of title 10, United States Code, as 
appropriate, and a revocation of an election made under that 
section by an officer retired under this Act is effective if made 
before his retirement.” 

12. Ibid. 
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and independent of permanent retirement laws. 








It is temporary legislation providing for manda- 
tory retirement for certain officers under speci- 
fied and restricted conditions. 

Thus when section 2(e) states that an officer 
will be considered as having been retired under 
“Hump” if he retires voluntarily before the 
mandatory date specified under ““Hump,” one 
must look to the voluntary retirement laws to 
see if such an officer is eligible for voluntary 
retirement. 

This point may be best explained by an ex- 
ample. Commander A has not been selected for 
continuation. He is due to be retired involun- 
tarily on 30 June 1960. He has 21 years of total 
commissioned service and 19 years of active 
service. He wishes to commence post-retire- 
ment, civilian employment on 15 May 1960. He 
therefore submits an application for voluntary 
retirement to be effective on 1 May 1960. His 
retirement cannot be effected on that date. He 
cannot retire voluntarily before 30 June 1960 
because he does not have sufficient active service 
to make him eligible for voluntary retirement. 
In a word, in order to retire voluntarily, after 
not having been selected for continuation, an 
officer must establish his eligibility for volun- 
tary retirement under the voluntary retirement 
laws, independently of “Hump.” 

A further illustration of the strictly circum- 
scribed provisions of section 2(e) can be seen in 
one of the decisions of the Comptroller General 
on the “Hump” law. In his decision (B— 
140593) of 25 September 1959, the Comptroller 
General was asked whether an officer not recom- 
mended for continuation could retire voluntar- 
ily under section 2(e) before the “Hump” man- 
datory date, and avail himself of the “Hump” 
modifications of the Contingency Option Act. 
The decision stated that voluntary retirement 
under these circumstances would not entitle the 
officer to the benefits of the relaxed rules regard- 
ing Contingency Option Act elections. The 
decision was based upon the language of section 
2(e) which provides that voluntary retirement 
shall be considered to be “Hump” retirement 
only “for the purpose of subsection (d) [the 
lump-sum payment].” (Italic supplied) 


A CHOICE THEREFORE DEVOLVES upon 
the officer facing retirement because of “Hump.” 
If, for personal, domestic, or business reasons, 
he wishes to retire at some time before the date 
set by “Hump,” he must first ascertain whether 
he is eligible to retire voluntarily, as discussed 
Having estab- 


in the preceding paragraphs. 


lished this eligibility, he is assured of the $2,000 
payment whether he retires early or waits until 
the mandatory date. However, if he wishes to 
revoke or change his Contingency Option Act 
election, he has no choice. In order for his 
revocation or change to be preserved by section 
3 of “Hump,” he must wait to be retired on the 
mandatory date established under ‘“Hump.” 

The decision of the Comptroller General (B- 
140467) of 18 August 1959 discussed further the 
right of officers retired under “Hump” to the 
$2,000 lump-sum payment. In that decision, the 
Comptroller General was asked whether an offi- 
cer, who had not been recommended for continu- 
ation, and who subsequently was retired tem- 
porarily or permanently for physical disability, 
would be entitled to the lump-sum payment. 
The decision stated that disability retirement, 
either permanent or temporary, did not consti- 
tute voluntary retirement within the meaning 
of section 2(e) of “Hump.” Since, therefore, 
disability retirement is not the equivalent of 
voluntary retirement, the officer could not be 
considered as having been retired under 
“Hump” so as to be eligible for the $2,000 
payment. 

The decision went on to say that the key fac- 
tor in determining eligibility for the lump-sum 
payment is the type of retirement eventually 
effected. Thus, as noted above, one must be 
careful to distinguish “Hump” retirement from 
all other methods of retirement. Stated in a 
negative manner, unless an officer (a) is retired 
involuntarily on the date specified by “Hump” 
or (b) voluntarily retires, after not being recom- 
mended for continuation, prior to the specified 
date, he will not be eligible for the lump-sum 
payment. 

Under section 2(e) which allows the volun- 
tarily retired officer to be considered as retired 
under “Hump” for purposes of the lump-sum 
payment, is it material as to when the applica- 
tion for voluntary retirement is filed? This 
question was asked of the Comptroller General 
in his August 1959 decision cited above. He held 
that the time of application for voluntary retire- 
ment is not material. The law itself is silent as 
to time of application and sets forth the time of 
retirement as being definitive. 

Thus, Captain X applies for voluntary retire- 
ment prior to the convening of the “Hump” 
board in 1960. His application is still pending 
when the “Hump” board reports out, and his 
name is among those not recommended for con- 
tinuation. After the report of the board is 
approved, his application for voluntary retire- 
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ment is approved. He then will be retired pur- 
suant to his application, be considered as having 
retired under “Hump,” and therefore be eligi- 
ble for the $2,000 payment. 

The same result obtains when the situation is 
the same except that the application is submitted 
after the report of the board is approved. In 
both cases, the two criteria of non-continuation 
by the board and voluntary retirement after 
consideration by the board, but before the man- 
datory date of retirement, are met. Entitle- 
ment to the $2,000 is therefore established. 


Two OTHER QUESTIONS which have arisen 
are answered by the terms of the law itself. 
May the $2,000 payment be spread out in install- 
ments for tax purposes? Section 2(d) states 
clearly that the payment of the $2,000 is to be 
made ina lumpsum. Accordingly, the answer 
to that question must be in the negative. Some 
officers have expressed concern over whether 
they will have sufficient time to plan their read- 
justment to civilian life. Consequently, they 
have asked whether they would have a time pe- 


riod between being informed of their forced re. 
tirement and the effective date of such retire. 
ment. Section 1(k) of “Hump” guarantees a 
minimum period of 6 months between the time 
of presidential approval of the “Hump” board 
report and the mandatory date of retirement. 

From a consideration of some of these ques- 
tions and answers, it is obvious that officers who 
will be required to pass under “Hump” board 
consideration within the next 5 years must study 
and reevaluate their retirement plans. This is 
especially true as regards Contingency Option 
Act elections, amount of retired pay to be 
received, post-retirement employment, and 
the most appropriate time and method of 
retirement. 

As astarting point, it is urged that this article 
be read in conjunction with the “Retirement and 
the Law” article published in the June—July 
1959 issue of the JAG Journal. While neither 
of these articles will provide answers to all re- 
tirement questions, they may serve as general 
guidelines to those officers who face retirement 
from the naval service. 





Argument of Counsel 


sel has a “carte blanche” in the matter of argu- 
ment—as we shall see. 


(Continued from page 10) 


As TRIAL COUNSEL presenting final argu- 
ment on the case in chief before a court-martial: 


(a) Inreference to the accused— 

You may not comment on his failure to take 
the stand and testify,° nor may you draw atten- 
tion to the fact that he has not testified by rais- 
ing an inference as to what such testimony 
would prove or fail to prove.’ In addition, you 
may not comment on a previous refusal to an- 
swer questions under the protection of Article 
31, UCMJ, when such refusal may infer a guilty 
knowledge or some other element of the offense 
charged.’ It may even be objectionable for you, 
in argument, to call the attention of the court 
to the accused’s appearance, lack of emotion, or 
demeanor before the court, although comment 
as to inferences to be drawn from evidence 


5. Par. 726, MCM 1951. 
6. U.S. v. Skees, 10 USCMA 285, 27 CMR 359; U.S. v. Bowen, 10 
USCMA 74, 27 CMR 148. 
7. U.S. v. Hickman, 10 USCMA 568, 28 CMR 134. In this case the 
Court said the TC was asking the court-martial to consider the 
d’s stat t of refusal as direct proof of at least one 
t of the off (Assault upon a warrant officer in the 
execution of his office) and it was error to use the accused’s right 
to say nothing against him in such a manner. See also: U.S. v. 
Kowert, 7 USCMA 678, 23 CMR 142. 
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which merely places the accused in a bad light is 
not objectionable. You may not, in your argu- 
ment, make reference to other offenses possibly 
committed by the accused but with which he has 
not been charged.°® 

What can you say about the accused? If the 
accused has taken the stand and testified, you 


may properly point out to the court where his | 


testimony falls short or is lacking. This is fair 
comment on the evidence.” It even extends to 
questioning the motives behind such testimony 
in a rebuttal argument when defense counsel has 


cused’s testimony." Strong language should be 
avoided, but trial counsel may characterize an 
accused and an offense by saying, for example, 
that it was accomplished in a “cowardly man- 
ner” and that it was “cold blooded murder,” 
where the evidence supports such statement, 
without overstepping the bounds of propriety 
and fairness.’* While inflammatory comments 


terwoven with the offense need not be shunned 
even though they cast the accused in an unfavor- 
able light.1*7 On occasion you may even com- 





8. U.S. v. Hurt, 10 USCMA 735, 27 CMR 3. 
9. U.S. v. Snyder, NCM 245, 12 CMR 641. 
10. U.S. v. Spriggs, NCM 57-03424, 25 CMR 739. 
11. U.S. v. Tainpeah, NCM 373, 18 CMR 382. 
12. U.S. v. Lee, 4 USCMA 571, 16 CMR 145. 
13. U.S. v. Day, 2 USCMA 416, 9 CMR 46. 
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ment on the silence of the accused when such 
silence indicates guilt, such as silence during the 
time of search for missing money, if the accused 
has opened the door by affirmatively explaining 
such silence in his own testimony." 

(b) Inreference to the evidence adduced— 

It is clear that when evidence has been offered, 
declared inadmissible, and ordered stricken 
from the record, it is error for trial counsel to 
refer to such evidence in final argument." It is 
also improper for trial counsel to deliberately 


- convey to a court-martial a false impression or 


inference as to the character or credibility of a 
witness when no evidence has been presented to 
support such argument.’* However, any reason- 
able inferences to be drawn from the circum- 


_ stances established by evidence presented may 


be argued by counsel and does not exceed the 
limits of propriety and fairness.” 


(c) In reference to other matters— 


In argument trial counsel may not advance a 
theory to the court which is based upon an 
erroneous principle of law. For example, it is 
now error for counsel to argue that a court may 
infer from the length of absence alone that the 
accused intended to remain away permanently.?® 
The trial counsel in a special court-martial 
occupies a position which casts upon him a duty 
not to misapply the law in his argument.’® 
Therefore in preparing argument counsel must 
be certain that the theory or principle argued 
is the law and that it is properly stated. 

It is improper for counsel to argue the facts 
of other cases to a court-martial in final argu- 


' ment since this may tend to confuse the issues 
_ before the court. The presenting of legal au- 


thority and legal precedents to the court in 
argument is also frowned upon.” Under cer- 
tain circumstances, such as when arguing to the 
president of a special court-martial on a motion 
or objection, where the court must also decide 
whether or not to raise objection to the ruling 
of the president, other cases and legal authori- 
ties may be argued. But it is not proper in final 


| argument on the case in chief. By the same 


standard, it is entirely improper for trial coun- 
sel to refer the court-martial to a reported 
opinion in another case and ask the court to read 


14, U.S. v. Sims, 5 USCMA 115, 17 CMR 115. 

15. U.S. v. Porter, 10 USCMA 427, 27 CMR 501. 

16. U.S. v. Beatty, 10 USCMA 311, 27 CMR 385. 

17. U.S. v. Ranson, 4 USCMA 195, 15 CMR 195. 

18. U.S. v. Lasher, 9 USCMA 207, 25 CMR 469, based upon the de- 
cision in the case of United States v. Cothern, 8 USCMA 158, 
23 CMR 382. 





_ 19. U.S. v. Hatter, 8 USCMA 186, 23 CMR 410. 
| 20. U.S. v. Bouie, 9 USCMA 228, 26 CMR 8; U.S. v. Johnson, 9 


USCMA 178, 25 CMR 440. 


it," or to read it to them as part of his argu- 
ment. In a recent case trial counsel, in his 
argument, touched upon the seriousness of the 
case and the impact it would have on the mili- 
tary-civilian community relationships in a for- 
eign country. The U.S. Court of Military 
Appeal held that such an appeal to a court- 
martial to predicate its verdict upon the prob- 
able effect of its action on relations between the 
military-civilian community is improper and, 
in this case, held a fair probability of prejudice.” 

An excellent guide for trial counsel in formu- 
lating his argument was set forth by Judge 
Latimer in an opinion regarding the propiety 
of trial counsel characterizing the accused as a 
liar in a case alleging false swearing. He stated 
that “Trial counsel has the duty of prosecuting 
a case and he is permitted to comment earnestly 
and forcefully on the evidence, as well as on any 
inferences which are supported reasonably by 
the testimony. He may strike hard blows, but 
they must be fair. If his closing argument has 
a tendency to be inflammatory, we must make 
certain it is based on matters found in the 
record. Otherwise, itis improper. The issues, 
facts, and circumstances of the case are the 
governing factors as to what may be proper or 
improper.” * 


Now, TO RETURN tothe defense counsel. As 
stated above, there is a scarcity of cases where 
error has been held as committed by a defense 
counsel. Most of the reported cases are as to 
the inadequacy of defense counsel, as in the case 
cited at the beginning of this article. That is 
not to say that defense counsel do not commit 
errors but that the errors so committed do not 
prejudice the accused and thus are not raised 
on appeal. However, defense counsel is not 
allowed a free hand in the matter of argument 
and may not conduct himself before a court- 
martial with impropriety. To permit him to do 
so would make a mockery of military justice. 
Defense counsel is bound by the same standards 
and ethics as trial counsel and may not argue 
matters not contained in the record of trial. 

In addition, defense counsel must be careful 
that his argument is consistent with his theory 
of defense and is in the interest of the accused. 
Where an accused has entered a plea of not 
guilty and a vigorous defense has been made, 
defense counsel should not in his argument 


21. U.S. v. McCauley, 9 USCMA 65, 25 CMR 327, where trial counsel 
referred the court-martial to a case reported in CMR for defini- 
tion of sleep. 

22. U.S. v. O’Brien, 3 USCMA 105, 11 CMR 105. 

23. U.S. v. Cook, 11 USCMA 99, 28 CMR 323. 

24. U.S. v. Doctor, 7 USCMA 126, 21 CMR 252. 











admit guilt as to an essential element of the 
offense or any part thereof. In the absence of 
a clear showing that the accused acquiesced in 
the argument of his counsel, a concession as to 
guilt in closing argument after a contested case, 
is reversible error.*> For example, in a trial for 
failure to obey a lawful general order in viola- 
tion of Article 92, UCMJ, the accused pleaded 
not guilty and took the stand to testify in his 
own behalf. Later, in argument, defense coun- 
sel stated “The defense has admitted that the 
accused is aware of that order,” when no such 
admission appeared in the record. Since this 
statement was contrary to the accused’s plea of 
not guilty and to his testimony, the U.S. Court 
of Military Appeals held that it was prejudicial 
to the accused and would require reversal of his 
conviction.” 

The duty of a defense counsel is to defend his 
client, the accused, to the best of his ability no 
matter how compelling the evidence is against 
him. Again to quote Judge Latimer, “An ac- 
cused’s right to conscientious effort on the part 
of his counsellor operates to place squarely on 
the shoulders of the latter a duty to carry on even 
when the cause may appear hopeless. While he 
who defends must prepare, consult, examine 
and cross-examine opposing witnesses, and, if 
possible, produce evidence of his own, his duties 
do not end there. As important as any of those 
is the overriding necessity of presenting to the 
court members, by oral argument, the facts, 
circumstances, and inferences in a light most 
favorable to an accused. Except in unusual 
circumstances, a failure to do that is, for all 
practical purposes, an admission of guilt. Cer- 
tainly, the presentation of a ‘jury argument’ is 
a virtual cornerstone of the universal right to 
assistance of counsel.... American standards 
of justice do not permit defending lawyers to 
waive to the gallows the person they have been 
chosen to protect. Even though an accused’s 
story does not ring true, it is his counsel’s solemn 
duty to present it in the best possible manner.” ?’ 


THE EXAMPLES CITED above are not all 
inclusive. Many other types of error have been 
committed by counsel in final argument. This 
is designed to convey to you a general impres- 
sion as to the type of conduct and argument that 
is improper. There has been no attempt to 
include here the procedures for questioning or 
cross-examining witnesses, the proper presenta- 
tion of a case, or any other matter except that 


25. U.S. v. Walker, 3 USCMA 355, 12 CMR 111. 
26. U.S. v. Smith, 8 USCMA 582, 25 CMR 86. 
27. U.S. v. McMahan, 6 USCMA 709, 21 CMR 31. 
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a final argument to the court-martial on the 
issue of guilt or innocence of the accused. All 
of these examples lead back to the restrictions 
from the Manual for Court-Martial quoted at 
the beginning. Counsel may make reasonable 
comment on the evidence, draw inferences from 
the testimony, and argue the facts as found 
in the record. 

As a further word of advice as to the prepara- 
tion of argument. It need not be and should not 
be an impassioned piece of perfected oratory. 
A calm, logical summation of the facts and 
factors in favor of your client and his side of the 
issue is much more effective to members of a 
court-martial. Above all, planning and prepa- 
ration are essential. From your preparation of 
the case prior to trial you should know just 
about what the issues will be and what evidence 
will be presented. You can then formulate your 
argument even before appearing in court, either 
by writing it out entirely or by preparing an 
outline. Minor modifications may be made from 
matters arising at trial but in your argument 
stock to that outline. Generally it is the ex- 
temporaneous remarks uttered in an attempt to 
further influence the court that finds counsel 
outside the bounds of proper argument. Limit 
your argument to a presentation of those facts 
and theories as have been presented or sup- 
ported by the evidence and as are found in the 
record of trial. In this way you will better 
perform your duties as defense or trial counsel. 


RECENT 
JAG OPINIONS 


ADVANCEMENT IN RANK—Eligibility of an Officer on Temporary 
Disability Retired List Who Has Received a Combat Commendation 





@ The Chief of Naval Personnel requested the opinion 
of the Judge Advocate General regarding the effects of 
the repeal of 10 USC 6150 (advancement in rank) upon 
certain categories of officers. The request contained 
four questions, lettered (a) to (d): 

The first question states: 

(a) Will an officer now on the Temporary Disability 
Retired List with a grade to which advanced by reason 
of combat commendation, be entitled to retain such 
grade if, subsequent to 1 November 1959, he is trans- 
ferred from the Temporary Disability Retired List to 
the permanent disability Retired List under authority 
contained in BUPERS ltr Pers-B5/em of 28 Aug 1959 
to JAG [10 USC 1210]? 


The entitlement of an officer on the temporary dis- 
ability retired list to advancement in grade because of 
a combat commendation was found to be legally sound 
in a prior opinion of the Judge Advocate General. 
(JAG:II:1:CTC:eab of 6 March 1952.) The Comp- 
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troller General, although not passing on the precise 
question, has, in an analogous case, decided that place- 
ment on the temporary disability retired list constitutes 
“retirement.” In 31 Comp. Gen. 213, he stated: 

It seems reasonably clear, however, that the statute 
[the Career Compensation Act of 1949] considers such 
a member as being ‘retired’ during the period he is 
‘temporarily retired’. During that period the mem- 
ber’s name is carried on a ‘retired list’—temporary dis- 
ability retired list—and he does not continue in his 
prior status on the active list. 


The officer in the first category is described as having 
been placed on the temporary disability retired list prior 
to 1 November and permanently retired subsequent to 
1 November without ever having returned to an active 
status. Since his retired status was never changed to an 
active status, the sole change being that his retirement 
was made permanent, he must be considered as having 
been advanced by reason of combat commendation on 
the retired list prior to 1 November 1959. Accordingly 
question (a) is answered in the affirmative. 

Question (b) states: 

(b) Will an officer now on the Temporary Disability 
Retired List with a grade to which advanced by reason 
of combat commendation, be entitled to regain such 
combat grade if he is reappointed under authority con- 
tained in 10 USC 1211 in the grade he held at the time 
of transfer to the Temporary Disability Retired List 
and is retired in that grade subsequent to 1 November 
1959? 


The officer déscribed in this category has clearly had 
his retired status ended. He has been reappointed to 
an active status. At his retirement subsequent to 1 
November 1959, 10 USC 6150 would no longer be effec- 
tive. Therefore there would be no legal authority in 
existence at that time for him to be advanced on the 
retired list. Question (b) is answered in the negative. 
Question (c) states: 

(c) Will an officer who has been specially commended 
for performance of duty in actual combat within the 
purview of 10 USC 6150 or its antecedent laws, and 
whose naval record is corrected retroactively to 1 No- 
vember 1959 or earlier under authority contained in 
10 USC 1552 to show retirement, transfer to the Tem- 
porary Disability Retired List, or transfer to the Re- 
tired Reserve, be entitled to advancement to the next 
higher grade than that in which his retirement is 
effected? 


In the exercise of its authority to recommend record 
corrections to the Secretary of the Navy, the Board 
for Correction of Naval Records frequently applies laws 
which were in existence at the time of the alleged error 
or injustice, but which do not exist at the time of the 
Board’s action. This practice necessarily follows from 
the board authority granted to the Board. Thus if a 
record correction were recommended to show retirement 
prior to 1 November 1959, there would be no legal ob- 
jection to a further correction to show advancement on 
the retired list because of a combat commendation. 
Question (c) is answered accordingly. 
Question (d) states: 





(d) Will an officer who has been specially commended 
for performance of duty in actual combat within the 
purview of 10 USC 6150 or its antecedent laws be en- 
titled to advancement in grade under the appropriate 
combat advancement statute if discharged or released 
from active duty without pay on or prior to 1 November 
1959 and who subsequent to 1 November 1959 is trans- 
ferred to the Temporary Disability Retired List or the 
permanent disability Retired List as a result of review 
board action taken under authority contained in 10 USC 
1554? 

In Updike v. U.S., 182 Ct. Cls. 627 (1955), it was de- 
cided that in the case of an officer who was released to 
inactive duty and subsequently retired for physical dis- 
ability, the officer was entitled to receive retired pay 
from the time he was released to inactive duty, even 
though the determination of his physical disability was 
made a considerable time after his release to inactive 
duty. The Comptroller General, in 36 Comp. Gen. 210, 
decided that he would follow the decision of the Court 
of Claims, and would not question the retroactive pay- 
ment of retired pay in cases similar to one described 
above. 

It therefore appears that both the Court of Claims 
and the Comptroller General would consider the effective 
retirement date of the officer described in question (d) 
to have been the date on which he was released to 
inactive duty. Since the officer in question (d) would 
thus be considered to have been retired prior to 1 
November 1959, the question remains whether he could 
be advanced on the retired list subsequent to 1 November 
1959. 

In considering this question in a previous opinion, 
the Judge Advocate General stated: 

At the moment a combat commendation is awarded it 

either is the type which will entitle the recipient to an 

eventual advancement, or it is not. Any subsequent 

Secretarial determination in this regard relates back 

to the date when the commendation was received. 

Therefore, the right to an advancement dependent upon 

a commendation accrues when the recipient received 

the commendation, not on the date of the Secretarial 

determination. If the right accrues while the statute 
granting it is in effect, a subsequent repealing of the 
statute will not destroy the right. (JAG:123.12:jbw 

of 4 August 1959.) 

Because the retirement of the officer in question (d) 
would be deemed to have been effected prior to 1 Novem- 
ber 1959, his case would fall within the scope of the 
opinion quoted above. Question (d) is accordingly 
answered in the affirmative. (JAG:131.4:WCL:bre of 
6 Jan 60.) 


JAG Bulletin (Continued from page 2) 

LCDR Dee W. Douglass, USN, from SNJ (Staff) to 
Naval War College, Newport. 

CDR Fordyce R. Downs, Jr., USN, from Staff, PG 
School, Monterey to OLA, Wash., D.C. 

LCDR John P. Dunbar, USN, from NAS, Barbers Point, 
Hawaii, to Army JAG School, Charlottesville. 

LT Edward R. Fine, USN, from NavSta, Boston, to 
NAS, Barbers Point, Hawaii. 
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CDR Raymond W. Glasgow, USN, from JAGO to 
NavSta, Wash., D.C. 

LCDR Charles F. Gorder, USN, from COMELEVEN 
to Armed Forces Staff College, Norfolk. 

CAPT Donald Griffin, USN, from COMTWELVE to 
JAG, West Coast. 

LT Gardiner M. Haight, USN, from NAVACTS Spain 
to Army JAG School, Charlottesville. 

CAPT Wilfred A. Hearn, USN, from JAGO to C.O., 
Naval School, Naval Justice, Newport. 

CDR Willard D. Hoot, USN, from JAGO to USN PG 
School, Monterey. 

LTJG John W. Howay, USNR, from SNJ (Under Inst.) 
to NAS, Key West, Fla. 

CAPT Robert B. Hutchins, USN, from JAGO to 
COMFAIRELM. 

LCDR Thomas J. Jimmerson, Jr., USN, from NavSta, 
Charleston, to First MAW, FMFPAC. 

LCDR Frank S. Johnston, USN, from NWC (Under 
Inst.) to JAGO. 

CAPT Jack L. Kenner, USN, from BuPers to COM- 
SUBLANT. 

_ LT William J. Kenney, USNR, from SNJ (Under Inst.) 
to COMNINE. 

CDR James P. Kenny, USN, from ComTwelve to 
COMNAVPHIL. 

LTJG Armin U. Kuder, USNR, from SNJ (Under Inst.) 
to JAGO. 

LT William C. Lynch, USN, from JAGO to NavSta, 
Boston. 

LTJG William G. Martin, USNR, from SNJ (Under 
Inst.) to COMPHIBPAC. 

CDR Craig McKee, USN, from JAGO to Sending State 
Office for Italy. 

LTJG Wilbur W. Moulton, Jr.. USNR, SNJ (Under 
Inst.) to COMTWELVE. 

CAPT Joe H. Munster, Jr., from SNJ to JAGO. 

LTJG Joseph P. Murphy, USNR, from NavSecSta, 
Wash., D.C., to JAGO. 

LTJG Alden A. Nelson, USNR, from SNJ (Under Inst.) 
to NAS, Corpus Christi. 

LCDR Frank A. Nelson, USN, from Fleet Activities, 
Sasebo, Japan, to Army JAG School, Charlottesville. 

LCDR William R. Newsome, USN, from ComFour to 
Army JAG School, Charlottesville. 

LCDR Glenn E. Nippert, USN, from Army JAG School 
(Under Inst.) to SNJ, Newport. 

CDR Robert F. Nuttman, USN, from JAGO to COM- 
CRUDESPAC. 

LTJG James J. Orlow, USNR, SNJ (Under Inst.) to 
NTC, Bainbridge. 

LT Henry S. Palau, USN, from ComDesLant to NavSta, 
Charleston. 

LT George W. Powell, USNR, from SNJ (Under Inst.) 
to SNJ, Newport. 

LT John W. Robertson, USN, from Tufts Univ. (Under 
Inst.) to JAGO. 

LT Donald M. Selby, USN, from Army JAG School 
(Under Inst.) to USN PG School, Monterey. 

LTJG Thomas A. Smith, USNR, from SNJ (Under 
Inst.) to JAGO. 
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CDR Merlin H. Staring, USN, from COMSERVRON 
SIX to CINCPACFLT. 

LTJG Frederick M. Switzer III, USNR, from SNJ 
(Under Inst.) to NavSta, Midway. 

CAPT Edward J. Taylor, USN, from JAGO to JAGO, 
West Coast. 

LTJG Theodore K. Woods, Jr.. USNR, SNJ (Under 
Inst.) to NAAS, Kingsville, Texas. 





Entrapment (Continued from page 9) 


dent should make his determination as to 
whether the defense has been established. 

A curious doctrine known as “permissive en- 
trapment” has been argued without success at 
various times in civil and military jurisdictions. 
An officer or policeman who is aware that an 
individual proposes to commit an offense is re- 
quired, according to this doctrine, to stop the 
potential offender short of his prospective crime, 
and failure to stop him creates a complete de- 
fense to any crime the individual may commit. 
This doctrine has been rejected expressly by the 
military tribunals for various reasons.” 

Trial personnel prefer generally to draft their 
own instructions; however, it appears that the 
following instruction, which has been approved 
by a Board of Review, is a fair statement of the 
law of entrapment for purposes of instruction : * 


With reference to the defense of entrapment which 
has been raised by the defense, you are advised that 
the law does not prohibit the use of artifice and strata- 
gem to catch those engaged in criminal enterprises. 
The law, however, does not authorize an agent of 
the government to entrap another person by inten- 
tionally instilling in his mind an intent to commit a 
criminal offense when that person has no notion, pre- 
disposition, or intent to do so, and is not engaged in an 
unlawful business which the agent is trying to detect. 
If a person has a notion, predisposition, or intent to 
commit an offense, or is engaged in an unlawful busi- 
ness which the agent of the government is trying to 
detect, the fact that the agent furnishes him an oppor- 
tunity to commit the criminal offense or aids him in 
the commission of the crime in order to secure the 
evidence necessary to prosecute does not constitute 
entrapment. 


IN SUMMARY, ENTRAPMENT exists where 
government agents plan a crime and induce a 
person to commit that crime, but this rule is 
subject to the following exceptions: there is no 
entrapment where (1) the criminal design origi- 
nated with the accused, nor (2) where the ac- 
cused readily complied with the suggestion of 


32. U.S. v. Jewson, 1 USCMA 652, 5 CMR 80; U.S. v. Cowan, CM 
364954, 12 CMR 374; and U.S. v. Cupp, ACM 13462, 24 CMR 565. 

33. U.S. v. Boucher, CGCMS 20270, 20 CMR 565. Similar instruc- 
tions were approved in U.S. v. Cascio, ACM 8212, 16 CMR 799, 
and in U.S. v. Horne, ACM 14533-R, 27 CMR 995. : 
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the government agent, nor (3) where the ac- 
cused was suspected reasonably to have engaged 
previously in similar criminal activity. The 
rules of entrapment are stated easily but, as is 
now apparent, their application is often trouble- 
some.** 


$4. See “It’s Not Entrapment,” Captain Richard Bacharach, USN, 
The JAG Journal, Aug. 1955; and “The Doctrine of Entrapment,” 
LCDR W. O. Coe, USNR, The JAG Journal, Nov. 1951. 





International Standards For Safety At Sea 
(Continued from page 6) 


IMCO would assume responsibility for the next 
Safety of Life at Sea Conference.” 


THE UNITED STATES favored the creation 
of an intergovernmental maritime organization 
in order that there might be a centralized organi- 
zation to participate on an equal basis with avia- 
tion, telecommunication, and meteorological 
organizations in the international coordination 
of such matters as safety of life at sea. Also, 
it was considered that the extensive network of 
international agreements touching on shipping 
matters, such as the Load Lines Convention of 
1930, the 1954 Convention for the Prevention of 
Pollution of the Seas by Oil, and the Interna- 
tional Maintenance of Certain Lighthouses, 
warranted a central organization from the view- 
point of having continuous administration. 
The transfer of functions to IMCO will vest in 
that organization the responsibility for carrying 
out the safety of life at sea program and make 
for greater continuity of action. IMCO will 
bring together, at more frequent intervals, tech- 
nical experts of all of the maritime countries to 
discuss the handling of safety matters and mu- 
tual shipping problems. 

IMCO’s organic structure includes the follow- 
ing principal bodies: an Assembly, a Council, 
a Maritime Safety Committee, and a Secretary- 
General. The appointment of Ove Neilsen as 
the first Secretary-General of IMCO was ap- 
proved by the Assembly. Mr. Neilsen served 
for a number of years as Chief of the Shipping 
Department of the Danish Government and 
represented his country at many international 
maritime and shipping conferences. He told 


20. IMCO now has 35 members as follows: Argentina, Australia, Bel- 
gium, Burma, Canada, China, Denmark, Dominican Republic, 
Ecuador, Finland, France, German Federal Republic, Ghana, 
Greece, Haiti, Honduras, Iran, Ireland, Israel, Italy, Japan, 
Liberia, Mexico, Netherlands, Norway, Pakistan, Panama, 





Sweden, Switzerland, Turkey, USSR, United Arab Republic, 
United Kingdom, United States, Yugoslavia. 








the IMCO Assembly that he would like to bring 
the “salt water spirit” to the new organization. 

IMCO headquarters are in London. The As- 
sembly, composed of all member nations and 
the policy-making body, held its first meeting in 
January 1959. According to the IMCO charter, 
the Assembly meets at least once every 2 years, 
with its 16-member Council acting as the 
agency’s governing body between the biennial 
sessions of the Assembly. The Maritime Safety 
Committee is composed of 14 different states, 
and will meet at least once every year. It is 
charged with all matters affecting maritime 
safety. Specifically, the Maritime Safety Com- 
mittee is responsible for any items placed before 
it concerning aids to navigation, the construc- 
tion and equipment of vessels, Rules of the Road, 
regulations on manning from a safety aspect, 
marine casualty investigation, the handling of 
dangerous cargoes, salvage and rescue opera- 
tions, hydrographic information, and any other 
technical matters connected with safety of life 
at sea. 


THE MARITIME SAFETY Committee of 
IMCO held its first working session in early 
November 1959. The most urgent matter dis- 
cussed by the Committee at that meeting related 
to the 1960 Safety of Life at Sea Convention. 
Organization arrangements were made for that 
Conference to be held under the auspices of 
IMCO. The Committee also considered what 
should be done to review and revise the Inter- 
national Code of Signals. 

In addition, IMCO has begun work relating to 
the unification of maritime tonnage measure- 
ments, prevention of pollution of the sea by oil, 
a future Load Lines Conference, cutting the vast 
amount of paperwork documentation required 
when entering or leaving ports, and improve- 
ment of port and harbor facilities." 


CONCLUSION 


IT Is APPARENT that the many activities 
and decisions of the 1960 Safety of Life at Sea 
Conference will have some meaning for every 
naval officer. So also the current and future 
undertakings of the United Nations’ IMCO, 
particularly its Maritime Safety Committee, 
should be of continuing interest to all seafarers. 
The Navy will continue to give its wholehearted 
support to these organizations that can con- 
tribute to welfare of ships, seamen and trav- 
elers—these organizations which can help re- 
duce the perils of the sea. 
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U.S. GOVERNMENT PRINTING OFFICE: 1960 


DEFENSE PROBLEMS START WITH THE THREAT WE FACE 


The major threat facing the United States today is the grim dynamism of Communism driving toward one goal—a Communist- 
controlled world. This is Communism'’s major and self-proclaimed aim. Working always with this goal in mind, Com- 
munism’s big problem is how—how fo achieve if. The Communists will do anything, absolutely anything—tfo achieve world 
Communism, to gain world empire. They recognize only one restraint, excessive risk. They will not do anything which gravely 
risks the destiny or existence of C 

That is what the Cold War is all about. It is simply Communism's day-to-day effort to achieve world domination by economic, 


political, psychological means, any means short of armed conflict. It is an effort just as deadly, just as fatal to freedom on this 
earth—as are their overt attempts a? aggression. 





One of the most important things we as a nation and as individuals must do is to keep the overall threat in perspective, to 
view each part in relationship to the whole. Otherwise, we can become so fascinated by just one small part which may be 
fearsomely dramatic that we lose sight of the whole threat. Not only must. we view the threat completely, we must view our 
own capabilities similarly. Our capabilities, particularly our military capabilities, are based on our needs. 
the same as Communism’s needs. The Communists hold nations captive; we do not. 
we do not. We rely upon the seas; the Communists do nof. 
may thrive. The Communists want the opposite. 


Our needs are not 
The Communists seek fo control the world; 
We want fo see a world of order and justice, one in which freedom 


Thus our desires are not their desires; our needs are not their needs and our military requirements are not their mili- 
tary requi t Our requir ts differ throughout the whole spectrum of war. 
nuclear war can be stated simply. 





Our military requirements for general 
We need sufficient strength to deter the Communists from starting general nuclear war or, failing 
that, to defeat them if they do. The advent of the ballistic missile does not affect this. What it does affect is the relative 
vulnerability of nuclear delivery forces. This comes about because ballistic missiles can hit anything that stays in one place, once 
its location is known. On the other hand, ballistic missiles cannot hit anything that keeps moving or whose location is unknown. 
When the location of anything is known, its address can be put into a ballistic missil The missile can be aimed and fired. Just 
like a bullet leaving the barrel of a gun, a ballistic missile goes where it is aimed. Its aim cannot be changed in flight, it has to 


go where if was told to go. When the missile gets ee, aie is still at that place, it gets hit. If the target is not there, 





it does not get hit. Thus mobile launching platforms rema tuglly invulnerable. The more an aggressor shifts his nuclear 
weapon capabilities to ballistic missiles the less vulnerable mobile launchittg platforms become and the more they will be needed. 
Launching platforms can be moved about on land. Af sea they can go in any-direction, can be truly mobile. Aft sea, foo, 


we can keep the location of weapon launchers unknown. There, they can be dispersedwidely dispersed in millions of square 
miles of ocean and they can move af will. “. 


We have such mobile launching platforms right now. At sea in the Mediterranean and in thé€ar East are aircraft carriers 
with nuclear weapon delivery capabilities. The aircraft in these amazingly versatile ships outnumber We heavy bombers in the 
Soviet Union. Their weapons are many times more powerful than the atomic bombs used in World War UN, This nuclear delivery 
capability is significant all by itself. These carriers have the low vulnerability of all moving things. We explojt this. When inter- 
national tensions mount we get an even greater number of carriers, more aircraft and other ships to sea. We deep them moving, 
thus low in vulnerability. At sea, we enhance our strike-back capabilities. 

These forces stress mobility. i 


They stress it because mobility allows us to get adequate military strength where needed, when 
needed. 


Mobility frees us from the necessity fo post sizable forces near every potential trouble spot in the warld. 
move forces to where trouble erupts and we move them ouf when trouble ceases. 
trouble. This is a significant capability and we have if. 


Instead, we 


They are then ready tof move to the next 
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